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REQUEST FOR WAIVER OF
SERVICE IMPLEMENTATION DEADLINE
FOR FUNDING YEAR 2018

Pursuant to sections 1.3 and 54.719(¢c) of the Federal Communications Commission’s
rules, the Grand Canyon Unified School District (“GCUSD”) respectfully requests a waiver of
section 54.507 of the Commission’s rules and the June 30, 2019 implementation deadline for the
2018 funding year for the above-captioned application. For the reasons set forth below, the
GCUSD requests that the Wireline Competition Bureau grant this waiver, and any other waivers
as may be necessary, to enable the GCUSD to complete special construction within 18 months
and receive its previously approved E-rate funding for this much needed project.
l. BACKGROUND

Located in Grand Canyon Village, the GCUSD is the only unified (K-12) school district
in the country located within a national park. The school district serves an extremely diversified
K through 12 student body. Of its approximately 300 students, nearly 60 percent qualify for the

free or reduced federal school lunch program. Approximately 30 percent of its students are

Native Americans, another 30 percent are Hispanic. Many of the students are of children of park
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service employees or children of residents of the nearby Town of Tusayan. Due to its rural and
remote location, the school has woefully inadequate internet service consisting of seven bonded
copper T-1 lines that purportedly provide 10.5 Mbps of capacity. In reality, speeds seldom
exceed 6 Mbps. The lack of reasonable internet access precludes virtually any ability to utilize
modern educational tools and severely disadvantages the school district’s students.
1. Actions to Obtain Funding and An Extension of Time

On January 16, 2018, the GCUSD issued a request for proposals to provide broadband
and voice services and it filed the Form 470 two days later.? The school district received bids
from Commnet AZ, LLC (“Commnet”) and Sun Corridor. The GCUSD chose Commnet
because Sun Corridor did not have the requisite existing fiber connections. Commnet proposed
to provide a bundled, single provider solution consisting of transport and internet service to the
school’s demarcation point. Consistent with the RFP, Commnet proposed recurring monthly
pricing for high-speed internet service between 50 Mbps and 1 Gbps. Commnet’s proposal was
contingent on being awarded funding for a special construction project consisting of a 66.6 mile
fiber route between the school and Williams, Arizona, where it would connect with existing
fiber. The proposed route runs through national forest and national park land, as well as through
Williams and Tusayan.> Commnet stated the total eligible cost of the special construction at
$5,660,200.37.

The school district awarded the contract to Commnet on March 17, 2018. Shortly

thereafter, recognizing the dire need for high-speed internet services for the school, the Arizona

2 See Exhibit 1. FCC Form 470 — Funding Year 2018 (Dated Jan. 18, 2018).
¥ See Exhibit 2. GCUSD Project Overview Map.



State Department of Education approved 10 percent state matching funding of $566,020.04 for
Commnet’s construction of the fiber route as set forth in its bid.*

The school district filed its E-rate application on March 22, 2018.°> The application
sought funding for a lit fiber service to provide 200 Mbps symmetric broadband service,
including $5,094,180.33 for special construction funding for the fiber route and $28,800
(applying an 80 percent discount) in recurring costs for the funding year. The 471 Form
included excerpts from Commnet’s proposal (Exh. 4 at page 3, referencing
GCUSD_Commnet_IA_18-23_CS.pdf).° The excerpts included Commnet’s projected two-year
timeline to complete the nearly 67 mile long fiber route, including an estimated nine months to
complete necessary permitting with numerous private entities and federal agencies, and eleven
months for make-ready work and construction. Assuming approval of funding by July 1, 2018,
Commnet projected completion of the project by June 20, 2020.

Six months after submitting the application, USAC, on September 25, 2018, initiated a
Program Integrity Review (“PIA”) to which the GCUSD timely responded on October 10™ and
11" of 2018. USAC sought information on issues such as whether alternative routes had been
considered and whether any unique construction barriers inflated per foot costs. USAC did not
raise questions about the construction timeline. The GCUSD did, however, provide in response
to USAC’s request for service provider documentation supporting the funding request the entire

Commnet proposal, again reflecting the two-year construction timeline.’

* See Exhibit 3. Arizona Department of Education, State Matching Funding Request.

> See Exhibit 4. Form 471, Application Number 181034007.

® See Exhibit 5. Commnet PDF.

" See Exhibit 6. Commnet February 23, 2018 proposal in response to the RFP, at p. 24.
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USAC ultimately approved the application, but not until January 3, 2019.% On February
19, 2019, GCUSD filed a Form 500 request for a one-year extension, until June 30, 2020, to
complete the project and light the fiber. The Form 500 again provided to USAC Commnet’s
proposal with the projected time line for completion of the project.” USAC posed several
questions regarding the need for the extension and particularly the circumstances beyond the
service provider’s control that would warrant an extension. The school district responded on
February 23, 2019.'° The response noted the 24-month projected timeline necessitated by the
length of the build, the remoteness of the area, and the numerous entities required to grant
permits. It also noted that the funding had not been approved until January 2019 and that
Commnet would not begin work until funding had been approved.

USAC denied the request for an extension on March 20, 2019."* USAC stated that “[p]er
the FCC decision in the Second E-Rate Modernization Order, applicants may receive up to a
one-year extension to complete special construction and use the fiber if they can demonstrate that
construction was unavoidably delayed. This FCC rule does not allow approval for the reason
submitted.”

The school district filed an appeal of the denial on April 17, 2019.* The appeal
emphasized the late approval of the application and cited USAC’s guidance regarding requests
for an extension, which includes late funding approval as one reason for granting an extension.
Hearing nothing regarding the status of the appeal, the school district and Town of Tusayan held
a conference call with USAC staff on June 4, 2019. During that call, the school emphasized the

desperate need for the project and again noted the late funding approval. USAC staff requested

® See Exhibit 7. Funding Commitment Decision Letter, Funding Year 2018.
® See Exhibit 8. Form 500 Funding Commitment Adjustment Request Form.
19 See Exhibit 9. E-Rate Information Request.

1 See Exhibit 10. Revised Funding Commitment Decision Letter.

12 See Exhibit 11. Appeal.



further information regarding the unavoidable delays that prevented installation by the end of the
2018 funding year, that is, by June, 30, 2019. The GCUSD responded by letter on June 7, 2019,
describing a number of causes that have been delaying the project, including a shutdown of the
Federal Government that delayed efforts to obtain necessary permits from federal agencies, a
series of acting Grand Canyon superintendents that hampered discussion with the park, severe
weather events, and the late funding commitment.*®

USAC denied the appeal on July 24, 2019.% USAC stated that “[a]lthough your appeal
stated that you experienced extreme weather events during the winter and spring, your appeal
failed to provide the information necessary to grant a one-year extension. The two-year term of
your build is not an unavoidable delay for meeting the June 30 service delivery deadline, as the
size and complexity of the build was known. Therefore, your appeal is denied.”
1. Granting the Waiver for Funding Year 2018 Is in the Public Interest

A. The Need for Improved Internet Access Is Clear

Located only a short distance from the south rim of the Grand Canyon, the GCUSD is the only
school district in the country located in a National Park. The campus consists of a high school, an
elementary school and administrative buildings. Its roughly 300 students include Native Americans from
nearby tribal areas, including the Havasupai, Navaho, Hopi and Tohono O’Odham and as well as
Hispanic and other minorities. Only about a quarter of its students are white. And, as noted, nearly 60
percent qualify for the federal student lunch program.

Due to its remote location, the school district is currently unable to obtain reasonable high speed

internet services. The bonded T1s that currently serve the school provide a theoretical maximum speed of

10.5 Mbps, which, even if achieved, affords an average per student bandwidth of about 35 Kbps, nearly

13 See Exhibit 12. June 6, 2019 Letter to USAC (“GCUSD June 6, 2019 Letter ). The letter is dated June 6 but was
filed on June 7, 2019.
14 See Exhibit 13. Revised Funding Commitment Decision Letter, July 24, 2019 (“July 24, 2019 RFCDL”).
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1/30" below the Commission’s stated goal of 1 Mbps per student.® Moreover, this bandwidth is shared
between the school’s educational and administrative functions. For this woefully inadequate internet
access, the school pays $43,000 per year or about $4000 per Mb, which is 100 times the national average.
The closest internet service with any bandwidth to speak of is in the town of Williams, more than 60
miles south of the school district. The existing fiber that runs through Williams will be connected to the
planned fiber that would run from the town north to the school.

The lack of bandwidth places GCUSD’s students at a distinct disadvantage. Modern teaching
tools that require broadband internet access are practically unavailable. Just one specific example of the
disadvantage by the school’s inadequate internet access relates to required standardized testing. The tests
are intended to be taken online, but the school’s current internet access is insufficient. Students instead
must take the tests on paper (or be bused to another school district). The state, however, requires paper
tests to be taken a month before the on-line tests, depriving the students of the additional month of
preparation time that is available for virtually all other students in the state. As noted, the Arizona State
Department of Education recognized the urgency of the project and committed to match 10 percent of the
special construction costs as set forth in Commnet’s bid.

B. Waiver of the Commission’s Rule Is Needed Because the Project Could Not Have
Been Completed in One Year

The Commission may waive its rules for good cause.'® Waiver is appropriate where special
circumstances warrant a deviation from the general rule and such deviation would better serve the public
interest than strict adherence to the rule.” Moreover, in deciding whether to grant a waiver, “the
Commission may take into consideration questions of hardship, equity, or more effective implementation

of overall policy on an individual basis.”*® In the context of extending the deadline for special

> Modernizing the E-Rate Program for Schools and Libraries, Order and Further Notice of Proposed Rulemaking,
29 FCC Rcd 8870, 8885 34 (2014) (“July 2014 E-Rate Order”) (setting a short term goal of “at least 100 Mbps
per 1000 students and staff (users)” and a longer term goal of 1 Gbps per 1000 users.)

47CFR. 8§13

17 See Northeast Cellular Telephone Co. v. FCC, 897 F.2d 1164, 1166 (D.C. Cir. 1990).

'8 Request for Waiver by Jemez Pueblo Tribal Consortium, Order, 32 FCC Red 10238, n. 1 (WCB 2017) (“Jemez
Pueblo Consortium Order”)(citing WAIT Radio v. FCC, 418 F.2d 1153, 1159 (D.C. Cir. 1969) aff’d 459 F.2d 1203
(D.C. Cir 1972)).



construction, the Wireline Competition Bureau has issued waivers when “(1) the applicant was unable to
complete implementation for reasons beyond the service provider’s control, and (2) the petitioner made
good faith efforts to comply with Commission rules and procedures” or when “the service provider is
unwilling to complete installation because funding disbursements are delayed.”® The size and
complexity of the special construction project is a further factor in determining whether to waive the one-
year funding deadline.?’ The Commission has also considered whether there was evidence of waste, fraud
and abuse.”

All of these factors warrant the grant of a waiver in this instance. The project cannot realistically
be completed in one year, a fact made clear in the projected timeline contained in Commnet’s accepted
bid, which was included with the GCUSD’s 471 application. Commnet’s projected timeline includes nine
months just to complete the negotiations necessary to obtain permits and rights-of-way access. The
lengthy permitting process is necessitated by the large number of different entities involved and often
extended time required to negotiate with federal agencies. Right-of-way access must be obtained from
CenturyLink, the City of Williams, Arizona, the Town of Tusayan, Arizona, the Grand Canyon Railway,
the National Forest Service, the National Park Service and the Grand Canyon National Park, and Arizona
Public Service, the state’s largest electric utility. The negotiations to obtain permits could not begin until
the E-Rate funding was approved. This was a stipulation set forth by the National Park and National
Forest Service.

Following acquisition of the necessary access rights, Commnet projected nearly a year for actual
construction of the nearly 67-mile fiber route from Williams to the school. Although a substantial portion
of the build would be aerial utilizing existing utility poles in the Grand Canyon Railway’s right-of-way,
significant make-ready work is required. There is also a limited construction season. The school district

is located approximately one mile above sea level and construction typically becomes difficult if not

19 Request for Waiver by Grants/Cibola Country School District Grants, New Mexico, Order, 33 FCC Rcd 10048,
10051 18 (WCB 2018) (“Grants/Cibola Waiver Order”).

%0 See Request for Waiver by Utah Education and Telehealth Network, 33 FCC Red 4607 (WCB 2018) (“UETN
Waiver Order”).

2! Jemez Pueblo Tribal Consortium Order, 32 FCC Rcd. at 10241-10242, 1 7.
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impossible between Thanksgiving and mid-March. Most of the fiber will be built in the Grand Canyon
Railroad’s easement. During severe weather, access to this easement becomes limited to non-existent.

Moreover, because the sole source of funding for the project is the E-Rate funding and the state
matching contribution, Commnet has not been willing to begin construction until funding is in hand. The
school district, whose annual budget is $3,825,118, has no ability independently to pay for construction.
In light of the delayed funding approval and the subsequent uncertainty regarding an extension of the June
30, 2019 funding deadline, no construction has been initiated. The service provider’s unwillingness to
undertake work until project funding was secured has constituted grounds for granting waivers of the one-
year deadline.?

Although no construction work has started, the school district has been meeting weekly with
private and public officials to make progress on necessary permitting. The project has strong support
from local and federal officials. As a result of these negotiating efforts, which have continued since the
initial approval of the funding and through the pendency of the appeal of USAC’s denial of the extension
request, the school district has made significant progress on the necessary permitting and rights of way.
Permits and access have been obtained from APS and the Grand Canyon Railway, for example. Progress
has been made despite unavoidable impediments such as the prolonged government shutdown from
December 22, 2018 to January 25, 2019, and the series of acting Grand Canyon National Park
superintendents, as noted in GCUSD’s June 6" letter to USAC.

C. USAC’s Position that a Funding Commitment Is Not Late If It is Issued On or

Before March 1* is Unreasonable and Inconsistent with Commission Rules and
Directives

USAC’s belated approval of the funding request on January 3, 2019, nearly half-way through the
funding year, has created a number of problems. The delay in the funding request precluded the start of
negotiations for rights of way. The progress that has been made on the permitting process described
above is all the more impressive in light of USAC’s delayed approval, which in turn delayed the start of

the permitting process by six months.

22 5ee Grants/Cibola Waiver Order, 33 FCC Red at 10052, 11 10-11; UETN Order, 33 FCC Rcd at 4611, § 10.
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Late funding approval is one of the specific reasons set forth by the Commission and USAC for
granting an extension and it was emphasized by the GCUSD in its extension request and appeal.”® USAC,
however, does not consider a funding request for special construction late unless it was awarded on or
after March 1% of the funding year. In fact, USAC states that it will “automatically extend the service
delivery date in situations” where the funding decision letter is issued on or after March 1*.*

USAC’s rigid adherence to the March 1% cutoff date for determining when it will deem a funding
commitment late is irrational as a policy matter and constitutes a gross misapplication of section
54.507(d) of the Commission’s rules. Receiving a funding commitment on or after March 1% for a special
construction project that must be completed by June 30" provides insufficient time to complete all but the
most the most rudimentary construction projects, let alone a 67-mile fiber route through private and
public lands. Moreover, USAC’s reliance on the March 1% date misapplies the Commission’s rules,
which apply the March 1% deadline to non-recurring services that need not be completed until September
30™ not June 30™. Section 54.507(d)(4) of the Commission’s rules state that “[t]he deadline for
implementation of all non-recurring services will be September 30 following the close of the funding
year.” It further provides that an applicant may receive an extension of the September 30" deadline if
“[t]he applicant’s funding commitment letter is issued by [USAC] on or after March 1 of the funding year
for which discounts are authorized.”” USAC is misapplying the March 1* funding commitment date
meant to apply to non-recurring service having until September 30" to be completed to projects required
to be completed three months earlier, by June 30"

Finally, USAC’s position that a funding commitment is not late unless issued on or after March

1* directly conflicts with Commission’s directive to USAC to process “funding commitments or denials

2 1d. See generally, July 2014 E-Rate Order, 29 FCC Red at 8972, § 254 (noting that funding delays “have real and
substantial impacts on schools and libraries willingness and ability to purchase high-speed broadband services.”).

2 USAC, E-Rate, Service Delivery, available at https://www.usac.org/sl/applicants/before-youre-done/delivery-
extension.aspx (last visited July 29, 2019).

47 C.F.R. § 54.507(d)(4)(i). The rule provides that extensions may be granted if any one of four criteria are
satisfied. The first criteria is a funding commitment issued on or after March 1%. 1d. The other three criteria are:
(1) a service provider change or service substitution after March 1%; (2) the service provider is unable to complete
implementation for reasons beyond its control; or (3) the service provider is unwilling to complete installation
because funding disbursements are delayed while USAC investigates the program for compliance. 47 C.F.R. §
54.507(d)(1)(ii)-(iv).



https://www.usac.org/sl/applicants/before-youre-done/delivery-extension.aspx
https://www.usac.org/sl/applicants/before-youre-done/delivery-extension.aspx

for all ‘workable’ funding requests by September 1% of each funding year.”®® USAC’s January 3, 2019
funding commitment was demonstrably late under the Commission’s directive and USAC should have
considered the late funding commitment as a factor in deciding whether to grant the extension.

D. USAC’s Position Precludes Construction Absent a Waiver

At bottom, USAC’s denial of the extension request and subsequent appeal appears primarily
predicated on its view that no evidence of delays could be credited as unavoidable if the applicant’s
service provider estimates up front that the project cannot feasibly be completed within one year.” As
previously noted, given the amount of permitting required and the length of the fiber build, Commnet
provided a timeline that projected completion beyond the end of the 2018 funding year. Commnet’s
projected two-year timeline was made available to USAC as part of GCUSD’s application. Having
approved the application with that projected timeline presented in it, USAC’s subsequent conclusion that
this very same information precluded any extension no matter what other actions may have occurred that
delayed progress is unreasonable.

USAC’s position puts the school district in an untenable position absent a waiver of rule
54.507(d) and the requirement that the construction must be completed by June 30, 2019. It effectively
precludes funding for any project that is reasonably projected to take more than one year to fund, at least
where that timeline has been made known to USAC.?® The GCUSD does not believe that it is the
Commission’s intent to forever preclude E-Rate funding for projects, no matter how meritorious, if

construction is anticipated to extend beyond one year. To the contrary, the Bureau has granted waivers

% gee July 2014 E-Rate Order, 29 FCC Rcd at 8893 { 59; Letter from Ajit Pai, Chairman, Federal Communications
Commission to Chris Henderson, CEO, USAC, April 18, 2017(reiterating the Commission’s directive to make
funding decisions by September) available at https://www.fcc.gov/document/chairman-pai-letter-regarding-usacs-
administration-e-rate.

%" See July 24, 2019 RFCDL at 6.

%8 Constructing fiber is the only reasonable means for the school district to obtain high-speed broadband services.
The National Park Service has prohibited the construction of any structures to support microwave broadband
service. See Exhibit 12, GCUSD June 6, 2019 Letter at 2.
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https://www.fcc.gov/document/chairman-pai-letter-regarding-usacs-administration-e-rate
https://www.fcc.gov/document/chairman-pai-letter-regarding-usacs-administration-e-rate

for complex construction projects where strict adherence to the Commission’s rules would leave
inadequate time to complete construction of a planned multi-year network.?

As was the case in the UETN Order, a waiver of the June 30, 2019 deadline is necessary to
complete the project. Neither of the Commission’s possible remedies for lengthier projects provides
relief here. One remedy allows award recipients to retroactively receive funding for construction costs
incurred six months prior to the funding year.®* This remedy, however, is unavailing where, as here, the
service provider will not begin construction work until funding has been approved and the applicant is in
no position to fund construction and incur the risk that funding will not be awarded. The second remedy
adopted by the Commission is to obtain a one-year extension, which for all of the reasons set forth herein
USAC has deemed to be unavailable to the school district.

Nor was it possible to break this project down into stages as the Bureau has suggested where
applicants know in advance that there project will take longer than a year to complete.** For example, the
Bureau has suggested that school districts consider building to some locations in one year and then to
other locations the next year.*> The GCUSD consists of a single location. Thus the entire 67-mile route
must be constructed before the school district could receive services.

Re-applying for funding is also problematic. On March 11, 2019, the GCUSD refiled the same
application for the 2019 funding year as a back-up plan if the extension was not granted. A PIA review
was begun on that application but has been put on hold until Labor Day pursuant to a summer deferral.
There is, of course, no assurance that this application will be approved or, if approved, the approval
would be timely. USAC may well decide that the renewed application suffers from the same infirmity
that led USAC to deny the request of an extension— it incorporates Commnet’s original estimate that the

project will take two years to complete. Commnet’s timeline had not been adjusted to account for the

2 UETN Order, 33 FCC Red at 4611, 1 11 (granting two-year extension to complete construction in light of difficult
terrain and abbreviated construction season.)
% Modernizing the E-Rate Program for Schools and Libraries, Second Report and Order and Order on
Reconsideration, 29 FCC Rcd 15538, 15552 { 38 (2014) ( “Second E-Rate Order ).
zi UETN Order, 33 FCC Rcd at n. 46.

Id.
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progress made in permitting. The GCUSD intends to withdraw the application if the waiver is not
granted.

Renewed applications also run some risk of forfeiting the state matching funding. As noted, the
state has made a funding commitment pegged to Commnet’s accepted bid. It is hoped that the state
would once again commit matching funds, and the state has made some informal indications it will once
again make the funding available— but this cannot be guaranteed and such informal assurances are not the
same as a funding commitment in hand.

Finally, there is no evidence or indication of any waste, fraud or abuse relating to this project. To
the contrary, it is virtually a poster child for the type of project that the E-Rate program was intended to
support. The GCUSD’s students find themselves on the wrong side of the digital divide. The high-speed
internet access that this project will bring to those students will help close the digital divide that this
Commission has made its highest priority.

Under these unique circumstances, the GCUSD respectfully requests that the Bureau direct
USAC to award the funding as initially approved and afford the school district 18 months to complete
construction and receive the lit fiber service. With the progress made on seeking permits, Commnet is
confident that it can complete the construction and turn on service by June 30, 2020, assuming that the
decision on funding is made quickly and the current construction season can be used. In light of the
initial delay in approval and USAC’s subsequent denial of the extension request, the school district
believes it would be prudent to include some cushion to ensure sufficient time for completion and thus
requests 18 months to complete the project.

The equities here are compelling given the lack of real broadband access presently available to
the school district and its students. The public interest in taking this one additional to step to bridge the
rural digital divide far outweighs rigid adherence to the requirement that construction be completed and

fiber be lit within one year.
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CONCLUSION
For the foregoing reasons, the GCUSD respectfully requests that the Bureau grant the requested
waiver, and the waiver of any other rules, such as invoicing deadlines, as may be necessary to allow the

GCUSD 18 months to complete the fiber installation and utilize its funding commitment.

/s/ Michael H. Pryor

Michael H. Pryor

BROWNSTEIN HYATT FARBER SCHRECK, LLP
1155 F Street NW, Suite 1200

Washington, DC 20004

202-296-7353

Counsel for Grand Canyon Unified School
District

July 30, 2019

19542146
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